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Re:   Tribal Jurisdiction Over Historic Resources on Fee Simple Land 
 

Dear Mr. Fagg, 
 
 On behalf of the Palm Springs Modern Committee, we write to urge you to 
maintain the City’s existing review of and protections for historic resources on property 
not owned by the Agua Caliente Tribe of Cahuilla Indians (the “Tribe”) or its members, 
and not held in trust for the Tribe by the United States government.  The review and 
protections we seek to maintain include the City’s designation of resources on these sites 
as local historic sites, the approval of Mills Act contracts and the review of sites for 
listing on the Citywide Historic Resources Survey.  Specifically, we urge the City to 
move forward on the Class 1 Historic Site nomination process for the Schwartz House.   
 
 It is our understanding that the Tribe has claimed broad jurisdiction over historic 
resources on fee simple properties pursuant to the National Historic Preservation Act 
(NHPA). The fee simple properties are land that was previously held by the Tribe or held 
in trust for the Tribe, but have been sold to non-Indian and the trust has been terminated.  
The termination of the trust on these lands terminated the Tribe’s plenary jurisdiction 
over the property.  Authority over the non-Indian fee simple land must be specifically 
provided to the Tribe by the federal government.  The NHPA does not provide specific 
authority to the Tribe over local designations of historic resources or over Mills Act 
contracts. 
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I. Termination of Trust Terminates Tribal Jurisdiction Over Non-Indian 

Fee Land. 
 

The Supreme Court has “made clear that once tribal land is converted into fee 
simple, the tribe loses plenary jurisdiction over it.”  (Plains Commerce Bank v. Long 
Family Land and Cattle Co. 554 U.S. 316, 328–29 (2008).)  When a tribe or tribal 
members convey a parcel of fee land to non-Indians, the tribe loses “regulatory 
jurisdiction over the use of the land by others.” (South Dakota v. Bourland, 508 U.S. 679, 
689 (1993).   Thus, local regulations and ordinances apply to property owned by non-
Indians

 

.  (See 25 C.F.R. § 1.4 [restriction on application of State and local regulations 
applies only to land belong to any Indian or Indian tribe, or held in trust for a tribe].) 

Once the trust has been terminated on property, as is the case on the fee simple 
land within Palm Springs, and the property is owned by a non-Indian, the City’s 
regulations apply to site instead of the Tribe’s regulations.  Only a specific delegation of 
jurisdiction of the United States would provide the Tribe with jurisdiction over fee simple 
land owned by non-Indians.  Here, the United States has not delegated jurisdiction of 
local historic resource designations, Mills Act contracts, and their inherent property tax 
reductions, to the Tribe.  Thus, the City’s jurisdiction over the property remains. 
 

II. The National Historic Preservation Act Provides a Specific List of 
Responsibilities the Tribe May Assume. 

 
It is our understanding that the Tribe has claimed jurisdiction over local historic 

designations and Mills Act contracts on fee simple land owned by non-Indians pursuant 
to authority granted by the NHPA.  We disagree that the NHPA provides such broad 
authority.  Instead, the NHPA designates limited authority to the Tribe for the specific 
responsibilities set forth in the Act; those responsibilities do not include local level 
designation or entering into Mills Act contracts for property tax reductions. 

 
 The NHPA provides that an Indian tribe may appoint a tribal historic preservation 

officer (THPO) to assume all or any part of the identified responsibilities of a State 
Historic Preservation Officer (SHPO) on tribal land if the tribe has an approved plan for 
how those responsibilities will be carried out.  (54 U.S.C. § 302702.)   
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The responsibilities of the SHPO are: 

 
(1) in cooperation with Federal and State agencies, local governments, and 

private organizations and individuals, direct and conduct a 
comprehensive statewide survey of historic property and maintain 
inventories of the property; 
 

(2) identify and nominate eligible property to the National Register and 
otherwise administer applications for listing historic property on the 
National Register; 

 
(3) prepare and implement a comprehensive statewide historic preservation 

plan; 
 
(4) administer the State program of Federal assistance for historic 

preservation within the State; 
 

(5) advise and assist, as appropriate, Federal and State agencies and local 
governments in carrying out their historic preservation responsibilities

 
; 

(6) cooperate with the Secretary, the Council, other Federal and State 
agencies, local governments, and private organizations and 
individuals to ensure that historic property is taken into consideration at 
all levels of planning and development
 

; 

(7) provide public information, education, and training and technical 
assistance in historic preservation; 

 
(8) cooperate with local governments in the development of local historic 

preservation programs

 

 and assist local governments in becoming 
certified pursuant to chapter 3025; 

(9) consult with appropriate Federal agencies in accordance with this 
division on— 

(A) Federal undertakings that may affect historic property; and 
(B) the content and sufficiency of any plans developed to protect, 
manage, or reduce or mitigate harm to that property; and 
 

(10) advise and assist in the evaluation of proposals for rehabilitation 
projects that may qualify for Federal assistance. 
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(54 U.S.C. § 302303, emphasis added.)  
 
 These specified responsibilities are the only ones the THPO assumes under the 
NHPA

 

.  All other regulatory jurisdiction over historic resources remains under State and 
local control on fee simple land owned by non-Indians, as discussed above.  (See also 54 
USC § 302702(4(C) [the NHPA provides for joint exercise of the listed responsibilities 
for “properties neither owned by a member of the Indian tribe nor held in trust by the 
Secretary for the benefit of the Indian tribe”].) 

III. The NHPA Does Not Provide THPO with Responsibility for Local 
Designation. 

 
 The SHPO’s, and thus the THPO’s, responsibilities do not assume a local agency’s 
responsibilities and authority over historic resources.  Instead, the responsibilities 
identified in the NHPA make clear that the THPO’s responsibility is to cooperate with 
and assist local governments.  The only designation authority provided by the NHPA is 
identifying and nominating resources for the National Register of Historic Places; it does 
not provide for authority over the designation of resources to a local register.

 

  As is the 
case now, the City has the authority to designate resources to a local register.  The 
SHPO’s responsibilities for identifying and nominating properties to the National 
Register do not override this authority, nor do the THPO’s identical responsibilities. 

According to an October 21, 2016 letter from the Tribe’s THPO to the SHPO, the 
National Park Service approved the Tribe’s plan in 2005.  We have communicated with 
the National Park Service regarding the Tribe’s plan.  The National Park Service 
confirmed that the Tribe’s plan was approved in 2005, but that the Tribe did not assume 
all of the listed responsibilities for SHPO.   

 
Specifically, the Tribe did not assume the responsibilities of assisting in the 

certification of local governments and assisting in the evaluation of Investment Tax 
Credit rehabilitation projects.  Thus, the Tribe has not assumed any responsibility for 
assisting the City with certified local government (CLG) regulations.  These CLG 
regulations require the City to enforce local legislation for the designation and protection 
of historic properties.  (54 USC §302503; 36 C.F.R. § 61.6(e).)  The Tribe’s decision to 
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not assume any responsibilities relating to the CLG regulations further demonstrates the 
Tribe has not taken over responsibility for local designation on non-Indian fee lands. 

 
  Further, within the City, the local designation of historic resources is directly 

related to local land use regulations, including approval of demolition and construction 
projects.  

 

The NHPA does not give THPO the authority to approve demolition of historic 
resources or approve projects that may impact historic resources.  Thus, these 
responsibilities, along with the related local designation determinations, remain firmly 
within the City’s authority on fee simple non-Indian property. 

Based on the City’s remaining authority to designate local historic resources on 
fee simple non-Indian property, the Palm Springs Modern Committee urges you to 
designate the Schwartz House as a Class 1 Historic Site

 

.  The owners of this property 
support the designation and intend to rely on the designation to assist in the preservation 
of this historic resource.  Not only does the City have the authority to do so, but 
designating this property would also meet the NHPA’s overarching policy of encouraging 
preservation of historic property by private individuals.  (54 USC § 300101.) 

IV. The NHPA Does Not Provide the THPO with Authority Over Mills Act 
Contracts. 

 
The Mills Act provides economic incentives to private property owners to foster 

the preservation of historic residential neighborhoods and the revitalization of downtown 
commercial districts.  The Mills Act grants California cities and counties with the 
authority to enter into contracts with owners of qualified historic properties to allow them 
to receive property tax relief while restoring and maintaining their historic property.  
(Gov. Code §§ 50280-50290; Rev. & Tax Code §§ 439-439.4.) 

 
Fee simple land is subject to state and local taxation.  (Cass County, Minn. v. 

Leech Lake Band of Chippewa Indians 524 U.S. 103 (1998).)  Specifically, the County 
has the authority to collect property taxes on fee simple land where the trust has been 
terminated.  The Mills Act is intended to offset these property taxes.  The NHPA does not 
provide authority to SHPO or THPO over contracting with non-Indian property owners 
for County property tax reductions on fee simple land through Mills Act contracts or any 
other instrument.  The Mills Act itself does not contemplate any entity other than a city or 
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county entering into contracts with a historic property owner.  (Gov. Code § 50280 
[“legislative body of a city, county, or city and county may” enter into Mills Act 
contract].)   

 
V. The NHPA Does Not Limit the City’s Authority to Prepare a Local Survey 

of Historic Resource. 
 

For the City to maintain its CLG status, it is required to maintain a system for the 
survey and inventory of historic properties within the City.  (54 USC 302503(a)(3).)  The 
NHPA’s responsibilities for SHPOs and THPOs do not limit this requirement of the City.  
Moreover, the Tribe has not taken on the responsibility of ensuring the City maintains its 
status as a CLG, and thus does not have a responsibility regarding the City’s survey

 

.  It is 
SHPO that monitors the City’s status.  

 The NHPA does include as a SHPO responsibility the preparation of a statewide 
survey of historic resources.  (54 USC § 302303(b)(1).)  The SHPO’s responsibility to 
prepare a statewide survey does not limit the City’s authority to prepare a local survey.  
In fact, this survey is to be prepared in cooperation with local governments.  (Ibid.) 

 
Much like how the SHPO’s responsibility for a statewide survey does not limit or 

replace the City’s authority to prepare a local survey, the THPO’s assumption of this 
responsibility similarly does not limit the City’s authority.  The City’s preparation of a 
local survey does not inhibit, but instead adds to the SHPO’s or THPO’s preparation of a 
survey.   

 
Thus, the Tribe’s assumption of some of SHPO’s responsibilities should not 

change the focus or area of consideration for the Citywide Historic Resources Survey that 
is in the process of being prepared. 
 
Conclusion 
 

For the reasons set forth herein, the Palm Springs Modern Committee urges the 
City to continue to provide for the designation of fee simple non-Indian owned property 
as Class 1 Historic Sites and to enter into Mills Act contracts for sites designated as such.  
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We also urge the City to continue to include these fee simple non-Indian owned 
properties in the Citywide Historic Resources Survey.   

 
Thank you for your time and consideration in this matter. 

 
 
       Sincerely, 
        
  
       Amy Minteer 
 
 
cc:  Douglas Holland, City Attorney (via email: DHolland@wss-law.com.) 
 David Ready, City Manager (via email: David.Ready@palmsprings-ca.gov.) 
 Historic Site Preservation Board (via email: ken.lyon@palmsprings-ca.gov.) 


