
THINGS YOU NEED TO KNOW ABOUT HB 2 

AFFECTING CHANGE TO THE WORKER’S COMP LAW 

With the passage of HB2, and its signing into law by the Governor, we have assembled 

for your reading enjoyment a list of important changes to the Kentucky Workers’ Compensation 

Act that you should know. We believe that these changes will come up soon, and frequently, in 

the handling of Kentucky injury claims.  Changes were made to both indemnity and medical 

provisions of the Act. Note that we have also included information about the effective date of 

each section, since they are all different. 

The Section numbers we reference are the Section numbers in HB 2 for your ready 

reference. 

We will follow up next week with a discussion about the Black Lung changes. 

Kentucky law states, that unless otherwise provided, the law in effect on the date of injury 

controls the rights of the parties. The effective date of laws passed is 90 days after the General 

Session closes. We are advised that date will be July 14, 2018.  

TERMINATION OF INCOME BENEFITS 

1. As an obvious reaction to the ruling of the Supreme Court in Parker v. Webster County

Coal, all income benefits payable shall terminate as of the date upon which the employee

reaches the age of seventy (70), or four years after the employee’s injury or last exposure,

whichever last occurs. In like manner, payments to spouses and dependents shall
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terminate as of the date upon which the employee would have reached age seventy (70) 

or four years after the employee’s date of injury or last exposure, whichever last occurs. 

Effective Date 

This is Section (4) of Section 13 of the Act, and shall apply: 

(a) For which the date of injury or date of last exposure occurred on or after 

December 12, 1996; and, 

(b) That have not been fully and finally adjudicated, or are in the appellate process, 

or for which time to file an appeal has not lapsed, as of the effective date of this 

Act. 

DURATION OF MEDICAL BENEFITS 

2. Another area where change has been clamored for is the duration of medical benefits. 

First, in claims resulting in an award of permanent total disability (PTD), the obligation 

to pay medicals shall continue for so long as the employee is disabled regardless of the 

duration of income benefits. This list now includes the addition of partial amputations, 

including the hand (also added), or permanent total or permanent partial paralysis. 

In all other permanent partial disability (PPD) claims, the employer’s obligation to pay 

the benefits specified by statute shall continue for seven hundred eighty (780) weeks from 

the date of injury or last exposure. That is, 15 years. In those claims, at the 754 week mark, 

the Commissioner is required to notify the employee of the right to file an application for 

the continuation of benefits. An employee shall receive a continuation of benefits as long 

as continued medical treatment is reasonably necessary and related to the work injury or 

occupational disease. To do so, however: 
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a. An application must be filed within seventy five (75) days prior to the 

termination of the seven hundred eighty (780) week period; 

b. The employee demonstrates that continued medical treatment is reasonably 

necessary and related to the work injury or occupational disease, and; 

c. An ALJ determines and orders that continued benefits are reasonably necessary 

and related to the work injury or occupational disease for additional time beyond 

the 780 week period. Note that there is no set time period or limitation in the Act 

for the extension of these benefits, so presumably this means lifetime. 

If the ALJ determines medical benefits are not reasonably necessary or not related to the 

work injury or occupational disease, or if the employee fails to make proper application 

for continued benefits within the time period prescribed, any future medical treatment 

shall be deemed to be unrelated to the work injury and the employer’s obligation to pay 

medical benefits shall cease permanently. 

Effective Date 

This shall apply to any claim arising from an injury or an occupational disease or last 

exposure to the hazards of an occupational disease or cumulative trauma occurring on or after 

July 14, 2018. (Section 1) 

DRUG SCREENING 

3. The employer liability for urine drug screenings has been limited. The statute further 

delves into exceptions to these limitations (multiple lost prescriptions, multiple requests 

for early refills, etc.), and the employer may request additional screenings which do not 
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count against the limitations. We have seen the issue of urine drug screenings appear in 

recent WCB decisions with more frequency. 

The Commissioner is directed to promulgate regulations related to urine drug screenings 

as part of practice parameters or treatment guidelines. 

Effective Date 

This shall apply to any claim arising from an injury or an occupational disease or last 

exposure to the hazards of an occupational disease or cumulative trauma occurring on or after 

July 14, 2018. (Section 1) 

MEDICAL PRACTICE GUIDELINES 

4. As above, the Commissioner is directed to develop practice parameters or evidence-based

treatment guidelines, including, but not limited to, chronic pain management and opioid

use, and to promulgate regulations to implement these on or before December 31, 2019.

Again, we have seen an increase in these cases from the WCB in Medical Fee Disputes,

and this should help resolve these.

Effective Date 

This is considered remedial and shall apply to all claims irrespective of the date of injury 

or last exposure, (pending claims) provided that, as applied to any fully and finally adjudicated 

claim, the amount of indemnity ordered or awarded shall not be reduced and the duration of 

medical benefits shall not be limited in any way. (Section 2) 

PHARMACY FEE SCHEDULE 
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5. Another important feature concerning medicals is that the Commissioner is ordered to

develop or adopt a pharmaceutical formulary for medications prescribed for the cure and 

relief from the effects of a work injury or occupational disease, and, to promulgate 

regulations to implement these on or before December 31, 2018.

Effective Date 

This is considered remedial and shall apply to all claims irrespective of the date of injury 

or last exposure, (pending claims) provided that, as applied to any fully and finally adjudicated 

claim, the amount of indemnity ordered or awarded shall not be reduced and the duration of 

medical benefits shall not be limited in any way. (Section 2) 

INTEREST PAYMENTS 

6. If an ALJ determines that a delay in payment of benefits was caused by the employee,

then, and in that event, no interest shall be due.

Effective Date 

This shall apply to any claim arising from an injury or occupational disease or the last 

exposure to the hazards of an occupational disease or cumulative trauma occurring on or after 

July 14, 2018. (Section 3) 

LIMITATION ON REOPENING 

7. The never-ending right to reopen for additional indemnity benefits prompted by Court

decisions is now finite. No claim shall be reopened more than four (4) years following the

date of the original award or order granting or denying benefits, when such an award or

order becomes final and non-appealable. The big change is that orders granting or

denying benefits that are entered subsequent to an original final award, or order granting
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or denying benefits, shall not be considered to be an original order granting or denying 

benefits, and shall not extend the time to reopen a claim beyond four (4) years following 

the date of the final, non-appealable original award or original order. 

Effective Date 

This section is considered remedial and shall apply to all claims irrespective of the date of 

injury or last exposure, (pending claim) provided that, as applied to any fully and finally 

adjudicated claim, the amount of indemnity ordered or awarded shall not be reduced and the 

duration of medical benefits shall not be limited in any way. (Section 4) 

NOTICE LIMITATION IN CUMULATIVE TRAUMAS 

8. Cumulative trauma was addressed. That right to compensation shall be barred unless 

notice of the cumulative trauma is given within two (2) years from the date the employee 

is told by a physician that the cumulative trauma injury is work-related. That claim must 

be filed with the DWC within two years after the employee is told by a physician that the 

cumulative trauma injury is work-related. The claim is forever barred, however, unless 

that claim is filed with the DWC within five (5) years after the last injurious exposure to 

the cumulative trauma. 

Effective Date 

This section is considered remedial and shall apply to all claims irrespective of the date of 

injury or last exposure, (pending claims) provided that, as applied to any fully and finally 

adjudicated claim, the amount of indemnity ordered or awarded shall not be reduced and the 

duration of medical benefits shall not be limited in any way. (Section 5)  
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LUMP SUM 

9. For lump sum settlement of future periodic payments in weekly amounts that are forty 

dollars ($40.00) or less, the Commissioner shall fix the discount rate used in the succeeding 

year based at the interest rate paid upon ten (10) year US Treasury Notes as of August 1 

of the preceding year. By contrast, the statute states the rate to be used for other 

settlements is set at one-half of one percent (.5%) below the same interest rate. The 

discount tables for this have not yet been published. 

Effective Date 

This shall apply to any claim arising from an injury or an occupational disease or last 

exposure to the hazards of an occupational disease or cumulative trauma occurring on or after 

July 14, 2018. (Section 6) 

ATTORNEY FEE INCREASE 

10. For attorney-client employment contracts entered into and signed after July 14, 2000, but 

before the effective date of this Act, the old calculations, and the $12,000.00 cap will apply. 

Effective Date 

For attorney-client contracts entered into and signed on or after July 14, 2018, there are 

new calculations of the fee, and a new maximum fee of eighteen thousand dollars ($18,000.00)   

established. (Section 10) 

ILLEGAL DRUG USE 

11. If an employee voluntarily introduces an illegal, non-prescribed substance or substances, 

or a prescribed substance or substances, in amounts in excess of the prescribed amounts 
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into his or her body, detected in the blood, as measured by a scientifically reliable test, 

that could cause a disturbance of mental or physical capacities, it shall be presumed that 

the action caused the injury, occupational disease, or death of the employee, and liability 

for compensation shall not apply to the injury, occupational disease, or death to the 

employee. 

Included in this section also was a change relating to voluntary intoxication. It now reads: 

“Liability for compensation shall not apply to injury, occupational disease, or death to the 

employee if the employee willfully intended to injure or kill himself, herself, or another.” 

Effective Date 

This shall become effective July 14 to claims arising from an injury or an occupational 

disease or last exposure to the hazards of an occupational disease or cumulative trauma occurring 

on or after that date. (Section 11) 

SUBROGATION 

12. The right to re-coup benefits in subrogation is now improved for employers/carriers. 

Medical costs paid and payable to or on behalf of the injured employee are now 

recoverable and the amount of the recovery is only reduced by a pro rata attorney fee of 

the employee’s legal fees and expenses, versus all of the attorney fees as previous.  

Effective Date 

This shall apply to any claim arising from an injury or occupational disease or last 

exposure to the hazards of an occupational disease or cumulative trauma occurring on or after 

July 14, 2018. (Section 12) 
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OFFSET OF BENEFITS 

13. Offset to benefits will now also be allowed for payments made under an exclusively 

employer-funded disability plan, exclusively employer-funded disability retirement plan, 

exclusively employer-funded sickness and accident plan, or salary continuation. The 

exception remains where the employer-funded plan contains an internal offset provision 

for workers’ compensation benefits which is inconsistent with this provision. Added to 

this provision were “Exclusively employer-funded disability retirement plan, exclusively 

employer-funded sickness and accident plan, or salary continuation” 

Effective Date 

This section shall become effective July 14 and shall apply to claims arising from an injury 

or an occupational disease or last exposure to the hazards of an occupational disease or 

cumulative trauma occurring on or after July 14, 2018. (Section 13) 

TEMPORARY PARTIAL DISABILITY 

14. TTD benefits payable during a period the employee has returned to a light-duty or other 

alternative job position shall be offset by an amount equal to the employee’s gross income 

minus applicable taxes during the period of light duty work or work in an alternative job 

position. 

Effective Date 

 This section applies for injuries or occupational disability occurring on or after July 14, 

2018. (Subsection 7 of Section 13)  
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HEARING LOSS 

15. For work-related hearing loss claims the rebuttable presumption shall be applied to the 

employer with whom the employee was last injuriously exposed to hazardous noise for a 

minimum duration of one (1) year of employment and who shall be exclusively liable for 

benefits. 

Effective Date 

This section shall apply to any claim arising from an injury or an occupational disease or 

last exposure to the hazards of an occupational disease or cumulative trauma occurring on or 

after July 14, 2018.  (Section 14) 

UTILIZATION REVIEW  

16. Utilization review required under administrative regulations may be waived if the 

insurance carrier, self-insured group, or self-insured employer agrees that the 

recommended treatment is medically necessary and appropriate or if the injured 

employee elects not to proceed with the recommended medical treatment. 

Effective Date 

This section is considered remedial and shall apply  to all claims irrespective of the date 

of injury or last exposure (pending claims), provided that, as applied to any fully and finally 

adjudicated claim, the amount of indemnity ordered or awarded shall not be reduced and the 

duration of medical benefits shall not be limited in any way. (Section 2) 
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INCOME BENEFIT INCREASE 

17. The Act increases the percentage of Kentucky’s average weekly wage that may be paid as 

an income benefit from 75% to 82.5% for permanent partial disability, and from 100% to 

110% for temporary or permanent total disability. 

We have checked with the DWC and those new rates are not expected to be available until 

approximately July 14, the effective date of this provision.  

Effective Date 

This shall apply to any claim arising from an injury or an occupational disease or last 

exposure to an occupational disease or cumulative trauma occurring on or after July 14, 2018. 

(Section 13) 

LIMITATIONS 

18. Types of cancer as enumerated in KRS 61.315 (11)(b) are added to radiation disease and 

asbestos-related disease as being claims that must be filed within twenty years from the 

last injurious exposure to the occupational hazard.  

Effective Date  

This shall be effective July 14 and apply to claims arising from an injury or occupational 

disease or last exposure to the hazards of an occupational disease or cumulative trauma occurring 

on or after that date. (Section 9) 

SPECIFIC DEFENSES 

19. An area of concern and significance, we believe, will be the filing of special answers. These 

are necessary when the employer is seeking avoidance of a claim. There is a time limit for 
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filing of a special answer of 45 days after a Scheduling Order has been issued, so time is 

always of the essence. This is especially true if the information concerning that defense is 

in your possession, or available to you. (Think personnel records) 

The following provisions (although non- exclusive) may be impacted: drug screening and 

willful intoxication; interest; voluntary overdosing; offset of TTD for salary continuation 

and employer funded retirement and disability plans; hearing loss; and the addition of 

cancer to the list of compensable exposures. 

We welcome your feedback. 

 


