
 

 
 

California’s Public Records Revolution To Pitchess Officer Personnel Record Privileges:  
The Game-Changers Of SB 1421 And AB 748 – And How Police Agencies Can Cope. 

 
By Tony M. Sain, Esq. 

 
In 2019, a pair of new California laws will go into effect: revising the subtleties of peace 

officer personnel file records-information privileges with the precision of a bombshell.  By revisions 
to California Penal Code §§ 832.7 and 832.8, as well as by rollbacks to the exemptions from the 
California Public Records Act (“CPRA”) disclosures requirements that were available under 
California Government Code § 6254(f), the California Legislature has removed Pitchess-privilege 
presumptions of confidentiality, and the related procedural protections, for the portion of 
peace/custodial officer personnel file records that constitute officer-involved shootings and 
“serious” use-of-force investigations, and associated incident recordings.   

 
Although there are several mechanisms for temporary withholding, or redaction, of such 

records in response to a CPRA request, the new laws essentially make the following types of 
records/recordings discoverable without the need to obtain a Pitchess order from a court – whether 
the records are from a criminal or an administrative investigation.  Under the new laws, 
investigation/complaint records of the following types of events are now discoverable in response to 
CPRA request: (1) officer-involved shootings (“OIS”) of/at persons, regardless of injury, including 
incident audio/video recordings thereof; (2) officer uses of force on persons, where death or great 
bodily injury resulted,1 including incident audio/video recordings thereof; (3) officer sexual 
assault on non-officers/non-employees, but only where the investigation resulted in a sustained 
finding; and (4) officer dishonesty in law enforcement, but only where the investigation resulted in 
a sustained finding.  The new laws also provide specific grounds for withholding or redacting 
otherwise-discoverable officer records/information and critical incident recordings, with detailed 
procedures, that can be generally summarized as follows.  

 
For non-exempt (CPRA-discoverable) officer personnel file records, where the police 

agency makes a written showing that the non-disclosure interest clearly outweighs the public interest 
in disclosure, such records may only be withheld: (1) while the incident criminal investigation is 
pending (against the officer or against another person), but then only up to 60 days, with an 
available extension up to 18 months; (2) where any incident-related criminal charges are filed 
(against the officer or against another person), and until there is a verdict or non-withdrawable 
guilty/no-contest plea; (3) while an administrative investigation against the officer is pending, 

                                                 
1  In the context of incident video/audio recordings, the new law refers to OIS and death/great bodily 

injury uses of force as “critical incidents” or “serious” uses of force.  
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but then only up to 30 days after the associated criminal case closes, with an available extension up 
to 180 days.2  If produced, such non-exempt personnel file records may only be redacted: (a) for 
officer personal information (e.g., home address, phone number, family member identities); (b) for 
complainant and witness names/identifying information (to “preserve the[ir] anonymity”)3; (c) 
for medical, financial, or federally-protected information; (d) to preserve the physical safety of 
an officer or others from a specific, articulable, particularized danger; and (e) where the 
particularized public interest in non-disclosure clearly outweighs the public disclosure interest.  

 
For non-exempt (CPRA-discoverable) “critical incident” video/audio recordings, where 

the police agency makes a written showing that the non-disclosure interests in preserving an 
investigation from interference clearly outweigh the public interest in disclosure, and with the 
provision of an estimated date of disclosure in most cases, such recordings may only be withheld 
in two cases. (1) While the incident criminal investigation is pending (against the officer or 
against another person) or the incident administrative investigation is pending – but then only up 
to 45 days, with an available extension of up to 1 year; or over 1 year, on a showing by clear and 
convincing evidence that the non-disclosure interest clearly outweighs the public interest in 
disclosure – with a reporting requirement due every 30 days after the initial 45-day period.  (2) On 
recording-subject privacy protection grounds, with no time limit, such as where redaction cannot 
adequately protect the privacy interest – but such recording may not be withheld from the subject 
whose privacy was raised as the basis of withholding, or from the subject’s 
parents/heirs/representatives, as applicable, unless disclosure to the subject would substantially 
impair the investigation.4  If produced, such non-exempt critical incident recordings may only be 
redacted – e.g., by blurring/obscuring technology – to protect the privacy interest raised by the 
police agency.5  However, the redaction cannot impair one’s ability to “comprehend” the incident 
events on the recording, and other edits are prohibited.6 
 

The new laws are also notable for what they do not change.  First, personnel file records and 
incident recordings that do not directly relate to “critical incidents” – or to sustained officer sexual 
assault/dishonesty – retain their full Pitchess privilege protections, where otherwise applicable.7   

 
Second, records/information protected by other privileges remain(s) exempt from the 

CPRA disclosure requirement.  This is because both SB 1421 and AB 748 reflect revisions only to 
Cal. Gov. Code § 6254(f) – the subsection exempting some, but not all, police records from CPRA 
discoverability.  However, Cal. Gov. Code § 6254(k) (exempting Evidence Code privileged matters 
from the CPRA) remains unchanged by the new laws.  Thus, records/information subject to such 

                                                 
2  See Cal. Penal Code § 832.7(b)(7) (amend. 2019).  
3  Notably, the addresses of incident witnesses and “involved persons” are CPRA-discoverable to crime 

victims and insurers [see Cal. Gov. Code § 6254(f)], and arrestee information and crime reports (which often include 
witness addresses) are CPRA-discoverable to all persons – except arrestees and criminal defendants.  See Cal. Penal 
Code § 6245(f)(1); Cal. Penal Code § 841.5.  

4  See Cal. Gov. Code § 6254(f)(4)(A)-(B) (amend. 2019). 
5  Cal. Gov. Code § 6254(f)(4)(B)(i)-(iii) (amend. 2019); see also Cal. Gov. Code § 6253.9 (requiring 

materials stored in electronic format to be produced as such).   
6  See Cal. Gov. Code § 6254(f)(4)(B)(i)-(iii) (amend. 2019).   
7  However, the new laws also leave untouched the recent Supreme Court holding that the names of 

officers involved in police shootings cannot be withheld from a CPRA request.  See Cal. Penal Code § 832.7(i) (amend. 
2019) (adopting Long Beach Police Officers Assn. v. City of Long Beach, 59 Cal.4th 59 (2014)).  
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statutory privileges – such as the attorney-client privilege,8 the settlement communications 
privilege,9 the spousal privilege,10 the physician-patient privilege,11 and the official government 
information privilege12 – remain free of the new CPRA-discovery exposure.13  Similarly, the 
exemptions from CPRA disclosure obligations remain for: (a) drafts, notes, and intra-agency memos 
that are not ordinarily retained14; (b) records pertaining to pending litigation in which the public 
agency is a party15; and (c) records whose disclosure is prohibited by federal law.16 

 
Third, the new laws do not alter the normal process for criminal case discovery, including the 

exemption from Brady-style disclosures of records that the prosecutor does not possess.17    Fourth, 
the new laws do not alter the process for obtaining discovery/disclosure of Pitchess-protected 
materials under Cal. Evid. Code § 1043 by a Pitchess motion.18  Fifth, the new laws do not change 
the agency’s requirement to preserve records of officer misconduct complaints/investigations for 5 
years.19  Nor do the new laws alter the obligation to produce the complainant’s statement to the 
complainant, the agency’s option to public anonymous policing statistical data, or to publish findings 
in rebuttal to a subject officer’s publicity mischaracterizations.20  Furthermore, the new laws do not 
alter the CPRA provision that permits compliance to be satisfied (in most cases) by posting the non-
exempt/CPRA-discoverable records/recordings on the agency’s website.21 

 
For police agencies, this revolution represents nothing less than the opening of floodgates.  

By removing “critical incident” investigations and recordings from Pitchess confidentiality, and 
making such discoverable with nothing more than a CPRA request, police agencies should expect 
criminal defendants, civil litigants, and the news media to take full advantage of the new bypass 
around the Pitchess protections to obtain as much of these records as they want.  Without the good 
cause requirement and judicial review that, under Pitchess, protected agencies from unwarranted 
fishing expeditions, and without the same kind of judicial intervention that a motion to quash a 

                                                 
8  Cal. Evid. Code § 954. 
9  Cal. Evid. Code § 1119.  
10  Cal. Evid. Code § 970. 
11  Cal. Evid. Code §§ 990, 1010. 
12  Cal. Evid. Code § 1040.  
13  Indeed, by specifically adopting the holding of Pitchess v. Superior Ct. (1974) 11 Cal.3d 531, the new 

version of Cal. Penal Code § 832.7 – at subsection (h) – also implicitly underscores that the official information privilege 
remains available, when applicable.  

14  Cal. Gov. Code § 6254(a). 
15  Cal. Gov. Code § 6254(b). 
16  Cal. Gov. Code § 6254(c), (k).  
17  Compare Cal. Penal Code § 832.7(h) with Cal. Penal Code § 1054.1; see also People v. Superior Ct. 

(Johnson) (2015) 61 Cal.4th 696, 713-723 (holding, among other things, that even where the criminal prosecuting 
attorney is employed by the same public entity that is the custodian of records of officer personnel files, because the 
prosecuting attorney represents the People of the State of California in a criminal case, and not the custodial public 
entity, the criminal prosecutor – the State – cannot be said to have possession of the officer’s personnel file records: and, 
thus, in a case where the officer is not the subject of the criminal prosecution/investigation, such personnel file records 
can only be obtained by the prosecutor by a Pitchess motion – making them equally available to the prosecution as to the 
defense, and thereby excluding them from a prosecutor’s Brady disclosure duty); see generally Cal. Penal Code § 1054.1 
(regarding prosecutorial criminal-case disclosure requirements echoing Brady v. Maryland (1963) 373 U.S. 83).  

18  See Cal. Penal Code § 832.7(f); Cal. Gov. Code § 6254(f)(4)(E); Cal. Evid. Code § 1043. 
19  See Cal. Penal Code § 832.5(b). 
20  See Cal. Penal Code § 832.7(c)-(e).  
21  See Cal. Gov. Code § 6253(f). 
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subpoena or for protective order from written discovery could have afforded, police agencies are 
likely to find themselves either on the defensive end of trying to oppose a suit to enforce a CPRA 
request or in the throes of voluminous production of these now-public records/recordings.  

 
As a result, to better cope with this post-revolutionary world, police agencies should at least 

consider some steps to mitigate the burden issues raised.  First, agencies should consider re-training 
their patrol officers and their criminal/administrative investigators to be more mindful of their 
presentation: to act on recordings as they would want to be seen/heard on the news, and to write their 
investigative reports/findings with a sharper eye on how such will be viewed once published.   
 

Second, given the volume of production the new laws are likely to inspire, and given the 
highly-technical and limited nature of the conditions for withholding or redacting such 
records/recordings, police agencies should consider hiring additional unsworn personnel whose sole 
or primary function would be to process such CPRA requests, and to manage associated production, 
under department-approved procedures.  Either alternatively or in conjunction with increasing staff, 
police agencies should also explore retaining vendors who specialize in digital records management, 
and who may be better equipped to assist with processing the production or redaction of recordings.  
 

Third, in cases where the “critical incident” raises no extraordinary liability risk, threat to the 
investigation, or public/officer safety risk, police agencies should consider developing a routine 
procedure for posting such records/recordings on their website: preferably with a senior supervisory-
level review before final posting.  However, importantly, police agencies should also develop 
procedures, and retain experienced counsel to assist them, for how to proceed to withhold or redact 
CPRA-discoverable records/recordings when the “critical incident” does involve issues raising an 
unusual liability exposure, an unusual danger to the successful completion of the investigation, or a 
specific/articulable threat to an involved officer or other person.  

 
While the new laws are revolutionary, with sound advice, agencies should be able to manage.   
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[For more extensive information and briefs on this issue, please contact the law firm of Manning & Kass, 
Ellrod, Ramirez, Trester, LLP at info@manningllp.com or visit www.manningllp.com.]   
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