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Throughout the year and more frequently when summer
approaches, employers are presented with the
opportunity to hire interns.



Typically, the conclusion of the spring school semester
results in students looking for work during the summer
months.



Summer, winter, spring or fall, the seasons change, but
the question remains – Do I have to pay the intern?!
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In 2015, the U.S. Court of Appeals for the Second Circuit
issued a decision establishing a new test on whether an
unpaid intern working for an employer must be
considered an “employee” under the Fair Labor
Standards Act (“FLSA”).
• Glatt v. Fox Searchlight Pictures, Inc., 791 F.3d 376 (2d Cir.
2015).



4

If an unpaid intern is considered an “employee,” the
intern is entitled to compensation according to the FLSA
(and the New York Labor Law (“NYLL”)).
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The Court held that “the proper question is whether the intern
or the employer is the primary beneficiary of the
relationship.”
The test “focuses on what the intern receives in exchange for
his/her work” and “accords courts flexibility to examine the
economic reality as it exists between the intern and the
employer.”
In 2016, the Court added the intern must truly expect a unique
“internship” relationship, and not employment.
• NB - Absence of a connection to an educational program
weighs heavily towards “employee” status under the FLSA and
NYLL.
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The primary beneficiary test is a balancing test of which no
one consideration is dispositive. Employers should consider:
• Does a clear understanding exist between the intern and the employer
that there is no expectation of compensation?
• Does the internship provide training similar to that given in an
educational environment?
• Is the internship tied to the intern’s formal education program via
coursework or the receipt of academic credit?
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• Does the internship accommodate the intern’s academic
commitments by corresponding to the academic calendar?
• Is the internship’s duration limited to a period that provides the intern
with beneficial (or actual) learning?
• Does the intern’s work complement, rather than displace the work of
paid employees, while significantly educating the intern?
• Is there an understanding between the intern and employer that the
internship does not entitle the intern to a paid job upon conclusion of
the internship?
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A legally defensible unpaid internship would answer
affirmatively many of the balancing test considerations.



Offer letters and policies should focus on these
considerations. For example, they should not promise or
create an expectation of compensation or a future paid
job.



The intern should be the primary beneficiary of the
relationship. An intern’s work should complement paid
employees, not displace the work of paid employees.
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So I May Have to Pay Interns . . .
What About Freelance Workers?

The New York City
Freelance Isn’t Free Act
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Effective May 15, 2017, the Freelance Isn’t
Free Act (“FIFA”) created additional duties
for NYC businesses that contract with
freelance workers.
The Office of Labor Standards will handle
FIFA complaints.
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The law:
• requires the parties to enter into a written contract (service
valued at $800 or more);
• requires businesses to pay freelancers timely and in full;
• prohibits retaliation; and,
• creates penalties for violations, including statutory damages,
double damages, injunctive relief, and attorney’s fees.
- No longer just breach of contract damages. Expensive!
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For freelance service valued at $800 or more, FIFA
requires a written contract between the parties.



Failure to create a written contract entitles the
freelance worker to damages of:
• $250 if the freelancer requested a contract and was denied
(if the hiring party otherwise paid on time and in full); and,

• Damages equal to the value of the contract if the hiring
party violated other provisions of the law.
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Hiring party must pay on time and in full
within 30 days of completion of the work.
• Failure to do so can lead to double damages,
fees and costs.
• Breach of contract claim still exists – still can
bring state court action.



Anti-retaliation provision
• Damages equal the full value of the contract.
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A freelance worker does not include a
party to a contract that is:
• A sales representative (under NYLL 191);
• An attorney; or,
• A licensed medical professional.
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THANK YOU
With 800 attorneys
practicing in major locations
throughout the U.S. and
Puerto Rico, Jackson Lewis
provides the resources to
address every aspect of the
employer/employee
relationship.
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