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 Despite numerous polls projecting him to lose, Republican
candidate Donald J. Trump defeated Democratic candidate
Hillary Clinton to win the election for U.S. President.
 President-elect Trump will assume office on January 20, 2017
with a Republican majority in both the Senate and the House of
Representatives.
 Following a litany of campaign promises, employers must
prepare for the possibility of significant policy and enforcement
shifts.

2

 The Court has been operating with eight justices since the
passing of Justice Antonin Scalia in February 2016.
 President Obama nominated Judge Merrick Garland to fill the
seat vacated by Justice Scalia shortly after Justice Scalia’s
death. To date, the Republican-controlled Senate has refused to
grant Judge Garland a confirmation.
 President-elect Trump will likely have the opportunity to appoint
at least one Justice to the Supreme Court.
 He also will have the opportunity to appoint judges to various
federal courts across the country.
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 The Board currently has a 2-1 Democratic majority.
 There are 2 vacant seats. We expect President-elect
Trump to fill these vacancies with Republican
appointees.
 A Board with a Republican majority may revisit decisions
on:
•
•
•
•
•

Class action waivers;
Standard for joint employment;
Mixed bargaining units (of temporary & permanent employees);
Quickie elections;
Expansion of protected concerted activity and more.

 Federal employment agencies (DOL, EEOC, OFCCP)
will likely adopt a more conservative approach towards
enforcement of federal anti-discrimination laws.
 May see the EEOC ease its aggressive stance on
investigating and litigating perceived “systemic
discrimination.”
 For federal contractors and subcontractors, OFCCP may
say a decreased budget under the new administration,
which could result in a decrease in the length and depth
of compliance reviews.
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 President-elect Trump has vowed to “repeal and replace”
the Affordable Care Act (aka “Obamacare”).
 Indicated that replacement legislation would retain the
more popular provisions of the ACA, including coverage
of children up to the age of 26 and the prohibition on
excluding coverage for pre-existing conditions.

 At present, there is no indication that the DOL’s salary
basis regulations (which go into effect 12/1!) will be
repealed or replaced.
 The DOL’s previous practice of issuing official opinion
letters regarding the FLSA (upon which employers can
legally rely) may make a comeback.
• Could see issuance of new opinion letters on a variety of topics.
• The Administrator Interpretations on joint employment and
independent contractor status may be withdrawn.
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 Ongoing challenges to recent OSHA final rules on silica
and electronic recordkeeping may result in settlements
that lessen the regulatory impact of the rules.
 DOL’s fiduciary rule expanding the definition of who is
considered a fiduciary under ERISA and the Internal
Revenue Code could be rolled back.
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 President-elect Trump announced his intention to
undo President Obama’s Executive Orders on his
first day in office.
 Could be the end of the Fair Play and Safe
Workplace Executive Order.
 Though it may be undone, Executive Order 13706
(Sick Leave for Federal Contractors) goes into effect
January 1.
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 Final rules revising the annual EEO-1 report to include
W-2 earnings and work hours reporting are scheduled to
go into effect in 2018.
 The new administration may consider rescinding the
changes or revising the reporting requirements before
the reporting deadline (March 31, 2018).
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 President-elect Trump has taken a strong stance on
enforcement of existing immigration laws.
 As part of this effort, could see a requirement for mandatory
use of E-Verify.
(Currently voluntary for non-federal
contractors).
 Expect individuals in “high risk” countries/regions to see a
delay in obtaining visas.
 Potential reform to the H1B visa program?
 Sen. Jeff Sessions, a top Trump advisor and apparent nominee for
Attorney General, is a vocal critic of the current H1B visa program.

11

 New administration is unlikely to continue attempts to prohibit
non-compete agreements.
 Attempts to curb the use of non-compete agreements expected to
continue on the state level, as promised by New York State Attorney
General Eric Schneiderman.

 DOJ’s
“Antitrust
Guidance
for
Human
Resource
Professionals” is not likely to be a priority for the new
administration.
o Promises criminal persecution of HR professionals who, for example,
enter into “naked” no-poach agreements.

12

 A new administration has the potential to alter much of
what employers have grown accustomed to over the
previous 8 years.
 The coming months will likely provide insight into the
plans of President-elect Trump.
 Be ready to review your day-to-day operations in order to
remain compliant as changes in workplace legislation
may occur.

