Retaliation charges, by far, are the most commonly brought
claims at the EEOC.
In FY 2015, 44.5% of all charges received by the EEOC included
allegations of retaliation.
On August 29, 2016, the EEOC issued updated guidance on
retaliation and related issues. The guidance had not been
updated since 1998.
Since 1998, there have been seven (7) U.S. Supreme Court
decisions involving retaliation claims.
In summary, the hill just got steeper!
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When an employer takes a materially adverse action
because an applicant or employee asserts rights
protected by EEO laws.
“Asserted rights” = protected activity
An applicant or employee must establish:
o He/she engaged in protected activity;
o He/she suffered a materially adverse action; and,
o Retaliation caused the materially adverse action.
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What is protected activity?
It can be one of two types of conduct:
o Participation in an EEO process;
o Opposition to conduct made unlawful by the EEO law.

Think two buckets; one bucket must be filled before
moving to Step #2.
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Did A/E “participate” in an EEO process?
Under former guidance, participation = FORMAL filing or
participating (e.g., administrative charges or lawsuits filed to
enforce rights under an EEO statute).
Under revised guidance, participation = FORMAL & INFORMAL
(e.g., internal complaints).
o Technically, informal, internal complaints have been treated by courts as
“opposition” anyway, so no real sea change here.

RA: The U.S. Supreme Court in Crawford v. Metro. Gov’t of
Nashville & Davidson Cnty., 555 U.S. 271, 280 (2009) left open
the question of whether internal EEO complaints might be
considered “participation” as well.
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Participation – Guidance Extensions
Protected regardless of whether the allegation is made in goodfaith or based on a reasonable, good-faith belief that a violation
occurred.
o Employee files a discrimination complaint (internally or externally) knowing
that the complaint if false – he/she still is protected.
o Employer can use “bad-faith” as part of defense to claim; but cannot use
“bad-faith” as defense to retaliation if materially adverse action is taken.

Look at your handbook policies; does it state only “good-faith”
complaints will be investigated?
Bizarre extension – protection for those who cover up
discrimination on behalf of employer?
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Did A/E “oppose” conduct made unlawful by the EEO law.
An employer may not punish an A/E for communicating
opposition to an actual or perceived EEO violation.
o Conduct may be both “participation” and “opposition;” but opposition
protects a broader range of conduct.

Examples of opposition include:
o Complaining or threatening to complain about discrimination against oneself
or others
o Refusing to obey an order reasonably believed to be discriminatory
o Requesting reasonable accommodation for disability or religion
o Complaining about EEO-related compensation disparities
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Opposition – Guidance Extensions
Not limited to employees who use the terms “discrimination” or
“harassment.”
Can include complaints to coworkers, police or customers.
Must be based on “good-faith belief” that there has been
discrimination under the law; not actual violation.
Form of opposition must also be reasonable:
o Overwhelming number of patently specious complaints;
o Badgering a subordinate employee for witness statement;
o Unlawful acts, such as committing or threatening violence to life or
property.
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Wider range of actions as compared to “adverse action” required
to establish discrimination.
Materially adverse action = one that might deter a reasonable
person from engaging in protected activity.
Can be work-related, but with no tangible effect on employment –
does it dissuade a reasonable person from engaging in protected
activity? (Not petty slights, minor annoyances or trivial
punishments.)
Examples:
o Disparaging person in media / threats / transfers with no loss in pay or
benefits / scrutinizing work or attendance more closely / removing
responsibilities / taking action against an A/E family member.
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Standard: “But for” (not plaintiff-generous “motivating factor”)
o In Univ. of Tex. Sw. Med. Ctr. v. Nassar, 133 S. Ct. 2517, 2534 (2013),
the U.S. Supreme Court held that in private sector and state and local
government retaliation cases under EEOC-enforced statutes, the
standard requires a showing that “but-for” a retaliatory motive, the
employer would not have taken the action.

Evidence that supports nexus:
o Close timing between protected activity and materially adverse action
o Communications demonstrating retaliatory motive
o Demonstrated falsity of employer’s reason for action
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Evidence that supports defense to retaliation claim:
o Employer unaware of the protected activity (but, did person who knew influence
decision?)
o Legitimate, non-retaliatory reasons for materially adverse action.

No mystery here – documentation!
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Audit policies
o Maintain a written, plain-language anti-retaliation policy and provide
practical guidance on employer expectations with examples of what to do
and not to do.

Train on policy; buy in from the top!
Individualized training for supervisors alleged to have violated
EEO law.
Follow-up with employees and supervisors after complaint has
been filed.
Focus on “But For” standard.
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